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Arising out of Order-In-Original No .__MP/207/2015-16/Refund__Dated: 29/01/2016

issued by: Deputy Commissioner Central Excise (Div-V), Ahmedabad-II

T ferRci/aTaE FT AT TEH Uar (Name & Address of the Appellant/Respondent)

M/s Ambika Plastic Industries
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way.

HRT TIPR HT ToAGTOT TG
Revision application to Government of India:

() (F) () ST U6 Yooh JMAFIA 1994 &I eRT 3T AN ST AT A F I F qalRT
wﬁw-m%w@%ﬁmﬁgaﬂwmmaﬁmwwﬁwm,m
Fysrer, <itely wiforer, Sfaet 9 97991, HAG AW, 75 feee-110001 &7 & ST TR |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parfiament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) aﬁm@raﬁrasnmﬁﬁaaaﬁwﬁ@mwmmmﬁﬁmm
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '

S SeuTE B e gm?ﬁ%?ﬁﬁﬂﬁﬁ@uﬁﬁéwaﬂﬁﬁaﬂ?ﬁﬁmvﬁw. |
9RT U M & Waifed S, mﬁmmﬁaﬁmwmmﬁﬁﬁaﬁﬁm(az) 1998
YT 100 ERT FRpea 5y 71 &l

Credit of any duty allowed to be utilized towards payment of excnse duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998. :

a%aﬁuwaﬁiw(M)ﬁwmaﬁ,jzoma%ﬁwgzr?alﬁaﬁﬁﬁcammgq—aﬁa‘rm
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The above application shall be-made in duplicate in Form: No. EA-8 as specified under :

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by Q
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescnbed under Sectlon E

35-EE of CEA, 1944, under Major Head of Account. :

RIGT e & Y S8 Hor™ %mHWMIuWWWWE’lﬁTWWO/ BT A
ﬁmaﬁivﬁﬂumwwﬂwmuﬁwmﬁrﬁ‘rmoo/ B BN A BT Y | ’

The revision: applloatlon shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount lnvolved is more
than Rupees One Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

)
(@)
(a)

(@)
(b)

)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- -

wwawwmmw mewwaﬁaﬁﬁw '
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the special: bench of Custom, Excise & Service Tax Appellate Tnbunal of West. Block

© No.2, R.K. Pliram, New Delhi-1in all matters relating to classnﬁcatlon valuation and.

W@r@ﬁqﬁﬁizﬁ)fﬁﬁmmfﬁwaﬁm mewamwwﬂ
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To the west: regional bench of Customs Excise & Service ~Tax Appellate Tribunal |

' (CESTAT) at 0-20, New-Metal Hospital Compound Meghani Nagar, Ahmedabad 380 o

016. in case.of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as .
preseribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ’

(3) o 5w oy ¥ B T AR BT G B § O S T A< B Forg W PTG -$G
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In case .of the order covers a number of order-in-Original, fee for each ‘0.1.0. should be
paid in the: aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one applrcatron to the Central Govt. As the .case may be, is
filled to avord scriptoria work if excrsrng Rs. 1 lacs fee of Rs.100/- for each.

(4) Wwaleﬁwrgroummﬁlﬁﬁa%ﬁzﬂ%r—ra%wlﬁﬁaﬁamwwmm
. qﬁmuarﬁaﬁrﬁﬁwmwzﬁmﬁ@maﬁwqﬁrwoesoﬁﬁmww
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One copy of applrcatron or O. I 0. as the case may be, and the order of the adjournment _
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled [item
of the court fee Act, 1975.as amended.

O Eaﬁw&nw&tﬁﬁu&wmﬁaﬁﬁﬂﬁaﬂwﬁwaﬁﬁﬁﬁﬁmw%vﬁmw
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Attention in invited to the rulés covering these and other related matter contended in the
Customs, Excise. & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) -?ﬂmwiﬁaﬁﬁuwrwgmwuqlm<wﬂmw®aﬂql ), & wRr o & Avr A
. Fgeq AT (Demand) UG €3 (Penalty) HT 1o%tgérsmrm AT § | gTerife, aﬁwmﬁ'aﬂrmm :
TqU ‘% I Sedtion '35 F of the ‘Central Excise Act 1944, Section 83 & Sectron 86 of the Finance Act ’
1994) .

Feg T 379G QW&ﬁT T FH 3l'6l?’lﬂ' ‘x’ﬂfﬁ?{'ffl?ﬂ Ech‘la’IﬁHl?T"(Duty Demanded) -
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confrrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

. - pre-deposit is a mandatory condition:for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act, 1944 Sectlon 83 & Section 86 of the Finance Act, 1994) _

~ Under Central Excise and! Servrce Tax “Duty demanded” shall rnclude
(i) amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat. Credrt Rules

‘s-\rrzrrc:stﬁrwa@r%qﬁmﬁaq@ww%w&rmemmewmmﬁaﬁaﬁatm%
mw$10%mwsﬁtmmmﬁaﬁaaa€m$10%mwﬁmm%l

In view of above an- appeal agarnst this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty, or duty. and penalty are in dispute, or penalty, where penalty S

-\".rl,

alone is in dispute.” i o
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ORDER IN APPEAL

M/s. Ambica Plastc Industries, Ambica Bhavan, near Fire Bridge, O/s
Shahpur Gaté, Ahmedabad, Gujarat- 380 004, [for short - ‘appellant’] has
filed this appeal against OIO No. MP/207/2015-16/Refund dated 29.01.2016,_
passed by the Deputy Commissioner, Central Excise, Division V, Ahmedabad-

11 [for short - ‘adjudicating authority’].

2. Brieﬂy,. the facts are that appellant filed a refund claim of Rs.
2,12,855/-, as they paid differential duty vide Challan No. 002 dated
11.09.2014, in lieu of short payment of duty i.e 10.30% instead of 12.36%
for AARE-1 Nos. 01/02.04.2014 to 07/15.06.2014 after receiving rebate
amount for above mentioned ARE-1s. On scrutiny of the said claim it was
noticed that the said appellant filed refund claim after a pefiod of more than
one year, as provided under Section 11B of Central Excise Act, 1944, &
relevant documents was not submitted with the claims therefore, a Show
Cause Notice was issued by the Deputy Commissioner, Central Excise
Division V, Ahmedabad-II asking as to why the claim of Rs. 2,12,855/-

should not be rejected.

3. The adjudicating authority in his OIO, held that the appellants
filed refund claim after expiry of one year from the relevant date, which is
required under Section 11B of Central Excise Act, 1944. The appellant filed
refund claim on 01.09.2015 and the relevant date (s) as per table here in
below as envisaged under Section 11B of the Central Excise Act, 1944.

ARE-1 No.

16.05.15 |+ 7"

Sl. | File No. Amt. Of | PLA/Cenvat | Date of | Date of | Relevant
No. & date Duty Rs. E.No. - & | Export receipt date as
' date of per Sec.
present- | 11B  of
claim Central
Excise
Act,
. 1944
1 V.39/18- | 01/14-15 | 1,72,463/- | CEN.E.No. | 09.04.14 | 01.09.15 | 08.04.15
25/14- /02.04.14 2 dated o
15/Reb. 02.04.14
2 V.39/18- | 02/14-15 | 1,72,463/- | CEN.E.No. | 24.04.14 | 01.09.15 | 23.04.15
26/14- /15.04.14 4 & PLA
15-Reb. E.No. 2
dated
: ] 15.04.14
3 V.39/18- | 03/14-15 | 1,72,463/- | PLA E.No. | 08.05.14 | 01.09.15 | 07.05.15
29/14- /28.04.14 5 dated
15/Reb. 28.04.14 )
4 .|v.39/18- | 04/14-15 |1,72,463/- | PLA E.No. | 17.05.14 | 01.09.15 | 16.05.15
98/14-. /15.05.14 ' 3 dated
CREEN ‘}S/Reb. 15.05.14 - O
5 °‘|V.39/18- | 05/14-15 | 1,07,552/- | PLA E.No. | 29.05.14 | 01,09.15 | 28.05.15 |
99/14~ /26.05.14 : 5 dated .
15/Reb. 26.05.14
6 Vv.39/18- | 07/14-15 | 1,59,315/- | PLA E.No. | 17.06.14 | 01.09.15
137 /14~ /05.06.14 5 dated
15/Reb. 15.06.14
7 V.39/18- | 06/14-15 | 1,07,552/- | PLA E.No. | 05.06.14 | 01.09.15 | 04.06.15
170 /14- | /03.06.14 3 dated
15/Reb. 03.06.14
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4, In view of the above, the adjudicating authority found that the
said appellant has contravened the provisions of Section 11B of Central
Excise Act, 1944 as the said appellant had filed refund claim after expiry of
one year from the date of payment of differential amount of Central Excise
duty of Rs. 2,12,855/- \)ide Challan No. 002 dated 11.09.2014, as the claim
was filed on 01.09.2015. They had paid differential amount of Central excise
duty of Rs. 2,12,855/- in lieu of short payment of duty i.e. 10.30% instead of
12.36% for above mentioned ARE-1s after receivirg rébate amount. The
appellant filed said claim separately for differential amount they paid. Hence,
the claim is also decided under the provisions of Rule 18 of Central Excise
Rules, 2002 read with the Notification No. 19/2004-CE (NT) dated
06.09.2004 and as per Provisions of Section 11B of Central Excise Act, 1944.
In short, in this case supplementary rebate claim was filed on 01.09.2015
not a refund claim. As such relevant date would be decided as per their
rebate claims. The Adjudicating Authority also observed that Rebate claim
was filed without ARE-1s & proper requisite documents and proof of receipt
of payment from buyer not produced. Hence adjudicating authority rejected -

their refund claim.

5. Being aggrieved with the impugned order the appellants have
preferred the present appeal. In their grounds of appeal, the appellants
pleaded that they have subsequently submitted supplementary rebate claim
of Rs. 2,12,855/-, in continuation of their earlier sanctioned seven rebate
claims. There was no physical clearance of goods as such ARE-1 was not

submitted. They also relied on the following case Laws:-

1. (2011) 31 STT 47+9 Taxman.Com 241 (Mad HC-DB), where in it was held
that time limit of one year for filing refund claim was not applicable if the
appellant had paid duty under compulsion in & payment of duty under
protest. They further claimed that in their case they paid duty under
compulsion since non-payment of short paid duty, which were to invite action
on them for contravention of the provisions of Central Excise Act, 1944 &
Central Excise Rules, 2002.

2. They also relied on another case law- 2015(321) ELT-45 (Mad), held-
Export-Rebate/Refund Limitation-Relevant date . Question of rebate of duty
is govern by separately under Section 12 of CEA, 1944 & entitlement of
rebate claim, would arise only out of Notification under Section 12 (1) abide.
Rule 18 of CEX Rules, 2002 is to be constructed independently. Notification
No. 19/2004-CE dated 06.09.2004 did not contain the prescription of
limitation of time. Their claim is identical to this decision. They also
requested to condone the delay of 13 days due to reason that the person

concerned looking after excise work had misplaced the OIO in question. They 2
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also preyed to allow their appeal condoning delay and set aside the OIO

passed by the Deputy Commissioner.

6. Personal hearing in the matter was granted on 16.05.2017 and second
hearing was fixed on 12.06.2017. First opportunity was given for hearing on
19.06.2017 and last opportunity for hearing was given on 12.09.2017.
However no one had attended hearing and they had also not submitted any

other submission accept appeal memorandum.

7. I have carefully gone through the facfs of the Case, on records,
grounds of appeal in the Appeal Memorandum and other documents
available. I find that the adjudicating authority has rejected the refund claims
on the ground that the said appellant has contravened the provisions of
Section 11B of Central Excise Act, 1944, as the said appellant had filed their
claim after expiry of one year from the date of payment of differential
amount of Central Excise duty of Rs. 2,12,855/- vide Challan No. 002 dated
11.09.2014, as the claim was filed on 01.09.2015. They had paid differential
amount of Central excise duty of Rs. 2,12,855/- in lieu of short payment of
duty i.e. 10.30% instead of 12.36% for above mentioned ARE-1s after
receiving rebate amount. The appellant filed said claim separately for
differential amount they paid. Hence, the claim is also decided under the
provisions of Rule 18 of Central Excise Rules, 2002 read with the Notification
No. 19/2004-CE (NT) dated 06.09.2004 and as per Provisions of Section 11B
of Central Excise Act, 1944, In short, in this case supplementary rebate claim
was filed on 01.098.2015 and not a refund claim. As such relevant date
would be decided as per their original rebate claims. They also observed that
Rebate claim was filed without ARE-1s & proper requisite documents and
proof of receipt of payment from buyer not produced. Hence adjudicating
authority rejected their refund claim. The adjudicating authority also

described the relevant date.

8. On the basis of documents I found that the appellant filed a
supplementary rebate claim on 01.09.2015 and not a refund claim. The
appellant also made it clear in their appeal memorandum dated 20.04.2016
that they had subsequently submitted supplementary rebate claim of Rs.
2,12,855/-- in continuation of their earlier sanctioned seven rebate claims. In
their memorandum, they are also not claiming that it is a refund claim.
Looking to the fact that it is supplementary rebate claims in continuation of
their earlier rebate claims, the relevant date is to be considered as per date

of export of goods as per seven ARE-1s. As per table mentioned at para 3
‘above the claim filed by the appellant is filed beyond time limit of one year -
from the date of export as mentioned hereinabove. Hence their claim is time "
barred and liable for rejection in terms of the provisions of Section 11B of '

Central Excise Act, 1944. They filed separate refund claim of Rs. 2,12,855/-

L

O
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- after making differential of duty of seven ARE-1s which they had not paid
earlier at the time of clearance of goods. The differertial of duty they paid is
relevance with seven ARE-1 and as such their claim is not refund but
supplementary rebate claim in continuation of their old rebate-claims. As
such the relevant date is to be decided under the provisions of Rule 18 of
Central Excise Rules, 2002. Hence their claim is time barred as per the
provisions of Section 11B of Central Excise Act, 1944 and the Deputy
Commissioner, Central Excise Division V, Ahmedabad-II had rightly rejected
their claim. The case Laws referred by them are not relevant to this appeal,
as their claim is not a refund claim but it was supplementary rebate claim in
continuation of their old rebate claims. However, the condonation of delay of

éppeal is considered on the grounds, they claimed.

9. In view of above, I do not find any reason to interfere in the impugned

order and reject the appeal filed by the appellants.
10. mmﬁﬁ@mwmwm%mm%l

11. The appeals filed by the appellant stand disposed off in above terms.

© | ondiwy?
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CENTRAL EXCISE, AHMEDABAD.
ATTESTED |
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(K.K,PARMAR)
SUPERINTENDENT (APPEALs) |,
CENTRAL EXCISE, AHMEDABAD.

To,
M/s. Ambica Plastc Industries,

O

Ambica Bhavan, near Fire Bridge,
O/s Shahpur Gate, '
Ahmedabad, Gujarat- 380 004

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Central Excise, Ahmedabad-II (North).
3) The Dy. Commissioner, Division-V,(Now Division VII) Ahmedabad (North)
4) The Asst. Commissioner (System), HQ, Ahmedabzed (North).

' \/ﬁ Guard File.

6) P.A. File.







